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Lyons v. American Tobacco Co., Inc. 
S.D.Ala.,1997. 
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United States District Court, S.D. Alabama. 
Gloria Wilkinson LYONS, et al., Plaintiffs, 

v. 
THE AMERICAN TOBACCO COMPANY, INC., et 

al., Defendants. 
No. Civ.A. 96-0881-BH-S. 

 
Sept. 30, 1997. 

 
ORDER 

 
HAND, Senior J. 
*1 This action is before the Court on the following 
matters: (1) Plaintiffs' motion (Doc. 12) to remand; 
(2) the motion (Doc. 17) of defendant B.A.T. 
Industries, p.l.c. (B.A.T.Industries) to dismiss for 
lack of personal jurisdiction; and (3) the motion 
(Doc. 21) of defendant The Tobacco Institute, Inc. 
(Tobacco Institute) to dismiss for lack of personal 
jurisdiction. Upon consideration of these motions, the 
respective briefs filed in support thereof and 
opposition thereto and all pertinent portions of the 
record, the Court concludes that the motion to 
remand and the Tobacco Institute's motion to dismiss 
are due to be denied while the motion to dismiss 
B.A.T Industries is due to be granted. 
 
As an introductory matter, it is undisputed that in 
1994 counsel for the plaintiffs filed a lawsuit in the 
United States District Court for the Eastern District 
of Louisiana, and obtained from the district court a 
nationwide class certification order. Castano v. The 
American Tobacco Company, 160 F.R.D. 544 
(E.D.La.1995). Plaintiffs concede that they were 
members of the Castano class during its pendency. 
Plaintiffs' Memorandum (Doc. 13) at 7. On May 23, 
1996, the United States Court of Appeals for the Fifth 
Circuit reversed the district court's certification order 
as an abuse of discretion. Castano v. The American 
Tobacco Co., 84 F.3d 734 (5th Cir.1996). The case at 
bar was filed shortly after the Castano decertification 
and asserts five causes of action against various 

cigarette manufacturers and distributors: (1) Fraud 
and Deceit; (2) Suppression; (3) Negligent 
Misrepresentation; (4) Breach of Express Warranty; 
and (5) Breach of Implied Warranty.FN1 The claims 
asserted in this action are virtually identical to those 
asserted in Castano; plaintiffs seek compensation 
solely for the injury of nicotine addiction and 
essentially assert a theory that the defendants 
fraudulently failed to inform consumers that nicotine 
is addictive and manipulated the level of nicotine in 
cigarettes to sustain their addictive nature. 
 

FN1. What plaintiffs label as their sixth 
“cause of action” is simply a prayer for 
injunctive relief. 

 
MOTION TO REMAND 

 
Plaintiffs motion to remand is predicated on the 
assertion that complete diversity does not exist 
among the parties because (1) plaintiffs Wyatt Tuck 
and Eleanor Tuck are properly joined plaintiffs who 
are citizens of North Carolina as is the defendant R.J. 
Reynolds Tobacco Company and (2) plaintiff Gloria 
Wilkinson Lyons is a citizen of Alabama as are 
certain properly joined distributors. The Court, 
however, agrees with the defendants that complete 
diversity does exist between the properly joined 
parties in this litigation. The Court finds its 
unnecessary to conduct oral arguments on this matter 
as requested by the plaintiffs (Doc. 49) and such 
request is therefore DENIED. 
 

A. Plaintiffs Wyatt and Eleanor Tuck 
 
Plaintiffs concede that the claims of Wyatt and 
Eleanor Tuck did not arise in Alabama but rather 
from acts occurring in North Carolina.FN2 Plaintiffs 
also assert that the state law claims they raise are in 
no way preempted by federal law. Plaintiff's Reply 
Memorandum (Doc. 36) at 10-11. Plaintiffs, 
however, offer no explanation for the joinder of 
Alabama and North Carolina plaintiffs beyond a mere 
assertion of an alleged right to do so under a class 
action aegis. 
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FN2.See, Plaintiffs' Memorandum (Doc. 13) 
at 15. 

 
*2 Although the Fifth Circuit in Castano, plaintiffs' 
predecessor class action litigation, emphasized that 
“[i]n a multi-state class action, variations in state law 
may swamp any common law issues and defeat 
predominance,” plaintiffs herein have, without 
further explanation, continued their efforts to join 
two separate and distinct state law actions for fraud 
and product liability and have claimed a right of 
action “as provided by any state's law and/or as 
authorized by the choice of law provisions of the 
state in which this Court sits.” Cf., Castano, 84 F.3d 
at 741 and Plaintiffs' Complaint at ¶ 63. With specific 
respect to the acts which give rise to the Tucks' 
claims for fraud, misrepresentation, suppression and 
breach of express or implied warranties, plaintiffs 
expressly acknowledge that such claims are 
“cognizable under North Carolina law.” Plaintiffs' 
Reply Memorandum (Doc. 36) at 13, n. 1. The issues 
addressed in the Castano opinion, although directed 
toward the appropriateness of class certification in 
general and the specific designation of the class, is 
nonetheless relevant to the issue before this Court, 
namely whether the North Carolina plaintiffs have 
been joined in an effort to avoid diversity 
jurisdiction. It is particularly relevant to the case at 
bar inasmuch as the only explanation given by the 
plaintiffs for the joinder relates to the alleged 
appropriateness of joining the plaintiffs' class claims. 
FN3 
 

FN3. Plaintiffs specifically argue that 
“pursuing the North Carolina Class 
Members' claims in this action is far more 
convenient to the parties than would be 
pursuing two separate actions in different 
locales.” Plaintiffs' Reply Memorandum 
(Doc. 36) at 13. Plaintiffs also argue that 
“joinder of the North Carolina Plaintiffs will 
greatly enhance judicial economy, and 
likewise greatly reduce the expenses to the 
parties [and] will reduce the risk of 
conflicting determinations of fact on the 
question of conspiracy, and lessen the risk of 
inconsistent damages awards or of multiple 
punishment for the same offense. Id. at 14-
15. 

 
Another concern expressed by the Fifth Circuit in 

Castano, which is also of concern to this Court, 
involves the predominance of the alleged common 
issues of law and/or fact. As stated in Castano: 
 
A district court certainly may look past the pleadings 
to determine whether the requirements of rule 23 
have been met. [Footnote omitted] Going beyond the 
pleadings is necessary, as a court must understand the 
claims, defenses, relevant facts, and applicable 
substantive law in order to make a meaningful 
determination of the certification issues. See, 
MANUAL FOR COMPLEX LITIGATION § 30.11 
(3d ed.1995). 
 
The district court's predominance inquiry 
demonstrates why such an understanding is 
necessary.... Absent knowledge of how addiction-as-
injury cases would actually be tried, however, it was 
impossible for the court to know whether the 
common issues would be a “significant” portion of 
the individual trials. The court just assumed that 
because the common issues would play a part in 
every trial, they must be significant. [n. 18: “[T]he 
district court in the instant case did not, and could 
not, have determined that the common issues would 
be a significant part of each case.... [T]he district 
judge a quo had no experience with this type of case 
and did not even inquire into how a case would be 
tried to determine whether the defendants' conduct 
would be a significant portion of each case.] The 
court's [analysis] would write the predominance 
requirement out of tile rule, and any common issue 
would predominate if it were common to all the 
individual trials. [n. 19: “An incorrect predominance 
finding also implicates the court's superiority 
analysis: The greater tile number of individual issues, 
the less likely superiority can be established.”] 
 
*3Castano, 84 F.3d at 744-45. The Fifth Circuit also 
noted Professor Charles Allen Wright's opinion that 
“Judge Jones in Louisiana would be creating a 
Frankenstein's monster if he should allow 
certification of what purports to be a class action on 
behalf of everyone who has ever been addicted to 
nicotine.” Id., quoting, Letter of Professor Charles 
Allen Wright to N. Reid Neureiter, Williams & 
Connolly, Washington, D.C. The importance of these 
observations is enhanced by the findings in Castano 
that: 
The plaintiffs initially defined the class as “all 
nicotine dependent persons in the United States,” 
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including current, former and deceased smokers since 
1943. Plaintiffs conceded that addiction would have 
to be proven by each class member; the defendants 
argued that proving class membership will require 
individual mini-trials to determine whether addiction 
actually exists. 
 
[and] the district court refused to certify the issues of 
injury-in-fact, proximate cause, reliance, affirmative 
defenses, and compensatory damages, concluding 
that the “issues are so overwhelmingly replete with 
individual circumstances that they quickly outweigh 
predominance and superiority.” Specifically, the 
court found that whether a person suffered emotional 
injury from addiction, whether his addiction was 
caused by the defendants' actions, whether he relied 
on the defendants' misrepresentations, and whether 
affirmative defenses unique to each class member 
precluded recovery were all individual issues. As to 
compensatory damages and the claim for medical 
monitoring, the court concluded that such claims 
were so intertwined with proximate cause and 
affirmative defenses that class certification would not 
materially advance the individual cases. 
 
Castano, 84 F.3d at 738 and 740. Plaintiffs herein 
have asserted the same claims as were previously 
raised in Castano and seek the same class 
certification, albeit restricted to Alabama and North 
Carolina plaintiffs' classes. The statistical facts 
alleged by the plaintiffs in their complaint at 
paragraphs 32 support a conclusion similar to that 
reached in Castano that “the issues of injury-in-fact, 
proximate cause, reliance, affirmative defenses, and 
compensatory damages ... are so overwhelmingly 
replete with individual circumstances” that class 
certification on such issues would be inappropriate. 
Cf., Complaint at ¶ 32 and Castano, 84 F.3d at 738 
and 740. Plaintiffs also acknowledge that tobacco 
addiction involves both “pharmacologic and 
behavioral processes” (Complaint at ¶ 33) which of 
necessity requires individual analysis. Consequently, 
the observations in Castano which are quoted above 
are again particularly relevant to the case at bar 
because plaintiffs' rationale for joining the North 
Carolina plaintiffs and North Carolina class claims is 
solely the alleged superiority of the class action form 
of litigation. 
 
*4 The joinder of Wyatt and Eleanor Tuck, either 
individually or as representatives of similarly situated 

North Carolina residents, to assert nicotine addiction 
claims which are inherently separate and distinct 
from the claims asserted by the Alabama plaintiff, is 
clearly improper. The attempted joinder of the Tucks, 
particularly in light of Castano, supra, is therefore 
nothing more than a transparent artifice to defeat the 
diversity jurisdiction of this Court.FN4 As plaintiffs 
have appropriately recognized, the Eleventh Circuit 
explicitly rejected the argument that “misjoinder 
[under Rule 20], no matter how egregious, is not 
fraudulent joinder.” Tapscott v. MS Dealer Service 
Corp., 77 F.3d 1353, 1360 (11th Cir.1996). To the 
contrary, the Eleventh Circuit held that “[m]isjoinder 
may be just as fraudulent as the joinder of a resident 
defendant against whom a plaintiff has no possibility 
of a cause of action.” Id. Nothing in the Tapscott 
opinion limits its application to joinder of defendants; 
its reasoning is equally applicable to cases involving 
the misjoinder of named representative plaintiffs in a 
putative class action. Plaintiffs nonetheless contend 
that the mere assertion of a conspiracy among the 
defendants is sufficient to limit the application of 
Tapscott 's fraudulent misjoinder principle to this 
case. Plaintiffs' Reply Memorandum (Doc. 36) at 17. 
Such a contention is specious, particularly in light of 
the obvious lack of predominance of any common 
legal principle or fact related to plaintiffs' addiction 
claims with their inherent individual issues of injury-
in-fact, proximate cause, reliance, affirmative 
defenses and compensatory damages. 
 

FN4. The Court does not hold that a party is 
per se fraudulently joined merely because 
plaintiff's counsel's subjective intent 
motivating the attempted Rule 20 joinder is 
to avoid federal diversity jurisdiction. 
Tapscott requires an “egregious misjoinder” 
in order for fraudulent joinder to exist and 
the Court finds such on this record and in 
view of Castano. 

 
In Tapscott, the district court severed the nondiverse 
portion of the case and granted the motion to remand 
with respect to that portion. In this case, however, 
such a disposition would result in two nicotine 
addiction lawsuits: one proceeding in this Court with 
Ms. Lyons potentially representing a class of nicotine 
addicted Alabama smokers, and one proceeding in an 
Alabama state court with North Carolina plaintiffs 
purporting to represent nicotine addicted North 
Carolina smokers. Rule 21 of the Federal Rules of 
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Civil ProcedureFN5 explicitly places it within the 
sound discretion of this Court to sever and dismiss 
misjoined parties “on such terms as are just.” 
Beritiech v. Metropolitan Life Ins. Co., 881 F.Supp. 
557 (S.D.Ala.1995); Wright, Miller & Kane, Federal 
Practice and Procedure: Civil 2d § 1682. Dismissal of 
the claims of Wyatt and Eleanor Tuck will be just to 
all parties involved in this litigation. Defendants will 
not be deprived of their right to defend themselves in 
a federal forum through the sophistic pleadings of the 
plaintiffs. Neither the Alabama nor the North 
Carolina plaintiffs will be prejudiced by the dismissal 
as Ms. Lyons will remain the putative class 
representative of all nicotine addicted Alabama 
smokers and the Tucks and proposed class of North 
Carolina plaintiffs were joined for no legitimate 
reason in the first instance. Moreover, the Tuck 
plaintiffs remain free to re-file a similar class action 
either in a court in North Carolina or in any other 
state in which they contend such may be maintained 
with or without joinder of a resident of that state. 
 

FN5.Rule 21 of the Federal Rules of Civil 
Procedure provides: 

 
Misjoinder of parties is not ground for 
dismissal of an action. Parties may be 
added or dropped by order of the court 
on motion of any party or of its own 
initiative at any stage of the action and on 
such terms as are just. Any claim against a 
may be severed and proceeded with 
separately. 

 
Fed.R.Civ.P. 21 (emphasis added). 

 
B. The Distributor Defendants 

 
*5 The Court also agrees with the defendants that 
plaintiffs have attempted to defeat federal diversity 
jurisdiction by naming two Alabama distributors, 
City Wholesale Grocery Company, Inc. and 
American Candy Corporation FN6, and one North 
Carolina distributor, Thomas & Howard Company of 
Hickory, Inc, against whom plaintiffs have no 
possible claim.FN7 Although plaintiffs in their 
complaint as in their respective briefs filed in support 
of their motion to remand generally refer to all 
defendants collectively in conjunction with at least 
three of their causes of action, namely their claims 
for fraud and deceit and for breaches of express and 

implied warranties, there exists no specific factual 
allegations in the Complaint to support such claims 
against the distributors. See, Defendants' 
Memorandum in Opposition (Doc. 35) at 7-11, which 
the Court adopts as its opinion. To the extent 
plaintiffs might have raised such fraud and breach of 
warranty claims against the distributors, the Court 
also concludes that such claims are barred by the 
applicable two year statute of limitations. See, 
Defendants' Memorandum in Opposition (Doc. 35) at 
11-16, which the Court also adopts as its opinion. 
 

FN6. Although plaintiffs avoid the issue, 
they do not dispute the contention that 
American Candy Corporation does not 
distribute tobacco products while an entity 
known as American Candy and Tobacco 
Company which does so distribute tobacco 
products was not named at the time of 
removal. 

 
FN7. The Court also agrees with the 
defendants that a party fraudulently joined to 
defeat removal based on federal diversity 
jurisdiction need not join in or consent to 
removal but that, in any event, the 
distributor defendants had so consented in 
this case. See, Defendants' Surreply (Doc. 
41) at 2 and cases cited therein. 

 
Although plaintiffs cite no legal support for the 
proposition, they essentially contend that their 
alleged conspiracy claim FN8 constitutes a catch-all 
mechanism by which to boot-strap claims against 
tobacco distributors, who themselves are not alleged 
to have been involved either in the manufacturing 
process or in any specific direct contact with any of 
the plaintiffs, to the alleged misconduct of tobacco 
manufacturers. It is indeed a novel, albeit ludicrous, 
proposition. 
 

FN8. The Court agrees with the defendants 
that paragraphs 36 through 47, cited by the 
plaintiffs as their conspiracy claim, neither 
alleges any agreement between the tobacco 
manufacturers and the distributors nor 
alleges any actions taken by any entity other 
than the tobacco manufacturers acting 
individually. 

 
Plaintiffs also argue that “The Resolution Of Issues 
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Of Law Regarding The Named Distributor 
Defendants Is Premature ... [because] discovery has 
yet to be conducted.” Plaintiffs' Reply Memorandum 
(Doc. 36) at 7. Plaintiffs subsequently contend that 
“[d]iscovery is essential for the Plaintiffs to fully 
prepare arguments concerning the jurisdictional 
status of the defendant distributors.” Id. at 7-8. 
Plaintiffs rely solely on the discretion given the Court 
in Fed.R.Civ.P. 56 to delay ruling on a motion for 
summary judgment until the opposing party is 
permitted to complete all necessary discovery. 
Plaintiff cites no authority for such fishing 
expeditions prior to a judicial determination that 
certain parties have been fraudulently joined in order 
to avoid or destroy federal diversity jurisdiction. The 
issues raised as a result of plaintiffs' motion to 
remand, specifically the manner in which plaintiffs 
have pled their claims on behalf of North Carolina 
residents and against distributors and whether the 
North Carolina plaintiffs and the distributors have 
been fraudulently joined to avoid federal diversity 
jurisdiction, are essentially, as plaintiff first 
acknowledged, legal issues which do not require the 
conduct of discovery as authorized by Fed.R.Civ.P. 
26, et seq. In addition, Fed.R.Civ.P. 11 prohibits the 
assertion of unfounded claims on behalf of or against 
any party. If plaintiffs were unable at the time they 
formulated their complaint to set forth any specific 
factual allegations against the distributor defendants 
upon which could be based any claim of fraud or 
breach of warranty, there can be no better admission 
of fraudulent joinder of these defendants. 
Consequently, the Court concludes that the 
distributor defendants have been fraudulently joined 
and are due to be dismissed without prejudice 
pursuant to Fed.R.Civ.P. 21. 
 
*6 Inasmuch as the Court has concluded that the 
North Carolina plaintiffs and the distributor 
defendants are due to be dismissed, complete 
diversity does exist between the properly joined 
parties in this litigation and plaintiffs' motion to 
remand is due to be denied .FN9 
 

FN9. Although not specifically referred to in 
the text, the Court's decision on plaintiffs' 
motion to remand followed consideration of 
all the briefs filed in support of or opposition 
to the motion, including the various 
supplemental briefs. See e.g., Docs. 53, 55, 
57 and 59. 

 
MOTIONS TO DISMISS 

 
The Court has also considered the motions (Docs. 17 
and 21) filed by B.A.T. Industries, p.l.c. 
(B.A.T.Industries) and the Tobacco Institute, Inc. 
(Tobacco Institute) to dismiss for lack of personal 
jurisdiction, together with plaintiffs' responses in 
opposition thereto (Docs. 37 and 38), the reply briefs 
of these defendants (Docs. 41 and 46), and the 
various supplemental filings of the moving and 
opposing parties (Docs. 39, 46, 54, 56, 60, 61 and 
63). To the extent these defendants have moved the 
Court for leave to file supplemental authority, i.e. 
Docs. 60 as duplicative of 61 and 63, such motions 
are GRANTED. 
 
Upon consideration of these arguments, the Court 
first concludes that the plaintiffs have carried their 
burden to demonstrate that the Tobacco Institute has 
sufficient minimum contacts with the State of 
Alabama to satisfy the requirements of either the Due 
Process Clause or Alabama's Long-Arm Statute. 
Consequently, the Tobacco Institute's motion to 
dismiss is due to be denied. 
 
In conjunction with the Court's consideration of 
B.A.T Industries motion to dismiss, the Court first 
concludes that plaintiffs' motion (Doc. 50) to strike 
B.A.T. Industries' Reply brief (Doc. 46) is due to be 
denied. In addition, the Court has reviewed the 
objections (Doc. 44) filed by defendant Brown & 
Williamson Tobacco Corporation (B & W) to certain 
exhibits submitted by the plaintiffs to their 
Memorandum (Doc. 38) in Opposition to B.A.T. 
Industries' motion to dismiss and concludes, as did 
the Court in Smith v. Brown & Williamson Tobacco 
Corp., No. 96-0459-CV-W-3, 1996 WL 751399 
(W.D.Mo. Dec.19, 1996), that “there is no need to 
expend the parties' (and judicial) resources to 
determine whether these documents are privileged[;] 
[t]he documents will be considered for purposes of 
[B.A.T Industries'] motion without ruling or waiving 
B & W's objections.” 
 
Finally, the Court concludes, for the reasons set forth 
in B.A.T. Industries' motion to dismiss (Doc. 17), as 
thereafter supplemented (Docs. 46 and 54), and in 
Smith v. Brown & Williamson Tobacco Corp. ., No. 
96-0459-CV-W-3, 1996 WL 751399 (W.D.Mo. 
Dec.19, 1996), that plaintiffs have failed to carry 
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their burden to demonstrate that B.A .T. Industries 
has sufficient minimum contacts with the State of 
Alabama to satisfy the requirements of either the Due 
Process Clause or Alabama's Long-Arm Statute.FN10 
Consequently, B.A.T. Industries' motion to dismiss is 
due to be granted. 
 

FN10. The Court has found it unnecessary to 
rely upon any of the redacted portions of the 
B.A.T. Industries' brief which was filed 
under seal. 

 
CONCLUSION AND ORDER 

 
As stated above, the Court concludes and it is 
therefore ORDERED as follows: 
 
1. Plaintiffs' motion to remand (Doc. 12) is due to be 
and is hereby DENIED. 
 
2. Plaintiffs Wyatt and Eleanor Tuck are due to be 
and are hereby DISMISSED without prejudice 
pursuant to Fed.R.Civ.P. 21. 
 
*7 3. The distributor defendants, City Wholesale 
Grocery Company, Inc., American Candy 
Corporation and Thomas & Howard Company of 
Hickory, Inc, are due to be and are hereby 
DISMISSED without prejudice pursuant to 
Fed.R.Civ.P. 21. 
 
4. The motion to dismiss (Doc. 17) filed by B.A.T. 
Industries, p.l.c. is due to be and is hereby 
GRANTED. 
 
5. The motion to dismiss (Doc. 21) filed by the 
Tobacco Institute, Inc. is due to be and is hereby 
DENIED. 
 
As also stated above, it is FURTHER ORDERED 
that plaintiffs' motions (Docs. 49 and 50) for oral 
arguments on their motion to remand and to strike 
B.A.T. Industries' reply brief are hereby DENIED; 
the motions of B.A.T. Industries and the Tobacco 
Institute to file supplemental materials (Docs. 53, 54, 
55, 60, 61 and 63) are hereby GRANTED; and the 
objections of defendant B & W (Doc. 44) to the 
exhibits submitted by the plaintiffs in opposition to 
B.A.T. Industries' motion to dismiss are 
OVERRULED only to the extent they were 

considered in connection with B.A.T. Industries' 
motion to dismiss. The Court will not otherwise rule 
on B & W's objections and the same shall therefore 
be presently considered MOOT. 
 
S.D.Ala.,1997. 
Lyons v. American Tobacco Co., Inc. 
Not Reported in F.Supp., 1997 WL 809677 
(S.D.Ala.) 
 
END OF DOCUMENT 
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In re Baycol Products Litigation 
D.Minn. 2003. 
Only the Westlaw citation is currently available. 

United States District Court, D. Minnesota. 
In re: BAYCOL PRODUCTS LITIGATION. 

Nanette LOWE, 
v. 

BAYER et al. 
ORA LEE WASHINGTON, 

v. 
BAYER et al. 

MDL No. 1431 (MJD/JGL) 
Civil Case No. 03-3150 
Civil Case No. 03-3151 

 
December 15, 2003. 

 
MEMORANDUM AND ORDER 

 
*1 This Document also relates to: 
 
Carol E. Rhodes, Rhodes Law Offices, for and on 
behalf of Plaintiffs. 
 
William F. Goodman Ill, Rebecca Wiggs, and C. 
Alleen McClain, Watkins & Eager PLLC, for and on 
behalf of Bayer Corporation. 
 
Joshua J. Wiener, Butler Snow O'Mara Stevens & 
Cannada, for and on behalf of SmithKline Beecham 
Corporation d/b/a GlaxoSmithKline. 
 
This matter is before the Court upon Plaintiffs' 
Motions for Remand to the Circuit Court of Jefferson 
County, Mississippi. Defendants oppose the motions, 
arguing that this Court has diversity jurisdiction over 
Plaintiffs' claims. 
 
I. BACKGROUND 
 
These cases were originally filed in Mississippi state 
court, and both Plaintiffs are citizens of the state of 
Mississippi. The complaints are virtually identical, 

with only the applicable names and dates being 
different in each complaint. Therefore, any citations 
to the complaint will include the identical paragraphs 
in both complaints, unless otherwise noted. Plaintiffs 
allege that they were prescribed Baycol and suffered 
permanent injuries; mental, emotional, and physical 
pain and suffering; worry, depression, anxiety, and 
psychological problems; loss of income and earning 
capacity; and loss of vitality and capacity to enjoy 
life as a result of taking the drug. (Compl. ¶¶ 351, 81, 
89.) Plaintiffs have asserted a number of claims 
against Defendants Bayer and GlaxoSmithKline. 
Plaintiffs have also asserted claims against their 
treating physicians. 
 
Defendants timely removed this action to the United 
States District Court, District of Mississippi asserting 
subject matter jurisdiction based on diversity of 
citizenship under 28 U.S.C. § 1332(a). In the removal 
petition, Defendants asserted that the non-diverse 
defendants, Plaintiffs' treating physicians, were 
fraudulently joined. Subsequently, these matters were 
transferred to this Court by the Judicial Panel on 
Multidistrict Litigation. 
 
II. STANDARD 
 
Remand to state court is proper if the district court 
lacks subject matter jurisdiction over the asserted 
claims. 28 U.S.C. § 1447(c). In reviewing a motion to 
remand, the court must resolve all doubts in favor of 
remand to state court, and the party opposing remand 
has the burden of establishing federal jurisdiction by 
a preponderance of the evidence. SeeIn re Business 
Men's Assurance Co. of America, 992 F.2d 181, 183 
(8th Cir. 1983) (citing Steel Valley Auth. v. Union 
Switch & Signal Div., 809 F.2d 1006, 1010 (3rd Cir. 
1987), cert. dismissed484 U.S. 1021 (1988)). In 
determining the propriety of remand, the Court must 
review the plaintiffs' pleadings as they existed at the 
time of removal. SeePullman Co. v. Jenkins, 305 U.S. 
534, 537 (1939); Crosby v. Paul Hardeman, Inc., 414 
F.2d 1, 3 (8th Cir. 1969). 
 
*2 “Joinder is fraudulent and removal is proper when 
there exists no reasonable basis in fact and law 
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supporting a claim against the resident 
defendants.”Wiles v. Capitol Indem. Corp.., 280 F.3d 
868, 871 (8th Cir. 2001) (citation omitted). The 
burden is on the removing party to show that there is 
no possibility that the plaintiff will be able to state a 
cause of action against the resident defendant. 
SeeMasepohl v. American Tobacco Co., Inc., 974 F. 
Supp. 1245, 1250 (D. Minn. 1997). In deciding this 
issue, the Court may consider the pleadings and 
supporting affidavits. SeeParnas v. General Motors 
Corp., 879 F. Supp. 91, 92 (E.D. Mo. 1995). 
 
III. DISCUSSION 
 
Plaintiffs have asserted a number of claims against 
Bayer and Glaxo (“Defendants”) based in strict 
liability, negligence, misrepresentation, fraud, and 
breach of implied and express warranties. (Compl. ¶¶ 
34-73.) Generally, the claims against Defendants are 
based on allegations that Baycol was unsafe and in an 
unreasonably dangerous condition when marketed; 
that Defendants knew Baycol was unsafe; that 
Defendants failed to adequately warn of Baycol's 
risks; that Defendants failed to conduct proper testing 
of Baycol; and that Defendants made false statements 
to physicians and the public regarding Baycol's 
safety. (Id.) Plaintiff Washington also asserts 
negligence claims against her physician, Dr. 
McArthur; and Plaintiff Lowe asserts identical claims 
against her physician, Dr. Bills. (Compl. ¶¶ 74-89.) 
 
Defendants argue that the main thrust of Plaintiffs' 
complaints is that Defendants misrepresented the 
safety of Baycol, and failed to warn of the serious 
risks associated with Baycol when manufacturing and 
selling the drug. Thus, according to Defendants, 
Plaintiffs have failed to sufficiently plead either that 
their physicians proximately caused Plaintiffs' 
injuries, or that the physicians knew or should have 
known of Baycol's risks. In addition, Defendants aver 
that Plaintiffs have failed to provide a sufficient 
factual basis for their allegations that the physicians 
did not perform the appropriate testing recommended 
by Defendants. Having failed to alleged a cause of 
action against the physicians, Defendants assert that 
the physicians' joinder in this case was fraudulent. 
For support, Defendants cite, inter alia, another case 
decided in conjunction with this MDL, Spier v. Bayer 
Corp., No. 02-4835, 2003 WL 21223842 (D. Minn. 
May 27, 2003). In Spier, this Court concluded that 
since the complaint alleged that Bayer failed to 

properly represent Baycol's safety and failed to 
adequately warn physicians of Baycol's risks, the 
plaintiff failed to demonstrate that her physician 
know or should have known of Baycol's risks. 
SeeSpier, 2003 WL 21223842, at *2. This Court 
found that the plaintiff s physician had been 
fraudulently joined, and denied the plaintiffs motion 
to remand to state court. Seeid.The Court finds that 
the complaints in the instant cases suffer from the 
same deficiencies as the complaint in Spier. 
 
*3 Plaintiffs assert that their physicians violated the 
appropriate standard of care in the following ways: 
 
A. Failing to conduct adequate pre-clinical testing, 
post-marketing surveillance, and blood tests to 
determine the safety of Baycol; 
 
B. Negligently or carelessly prescribing Baycol; 
 
C. Failing to warn or inform [Plaintiffs] prior to or 
during [their] use of Baycol … about the … risks 
and/or side effects, of which these Defendant 
[physicians] knew or should have known; 
 
D. The need for comprehensive, regular monitoring 
to ensure discovery of potentially serious side effects; 
 
E. The possibility of dying or becoming disabled as a 
result of the drug's use and/or having to undergo 
surgery to correct kidney damage that [sic]; 
 
F. That Rhabdomyolysis may result in permanent 
injuries. 
 
(Compl. ¶ 77.) Plaintiffs also assert that their 
physicians did not perform “adequate and/or 
subsequent lab tests recommended by the 
manufacturers of Baycol,” did not properly monitor 
Plaintiffs' Baycol use, and were “otherwise careless 
or negligent in other material respects to be shown at 
trial.”(Id. ¶¶ 79, 80, 88.) 
 
The vast majority of Plaintiffs' complaints, however, 
support the position that the manufacturers concealed 
Baycol's risks, and that the physicians did not know 
those risks prior to prescribing the drug. The 
complaints state, inter alia, that 
 
Drug Company Defendants knew, or should have 
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known, that unreasonably dangerous risks were 
associated with the use of [Baycol] … and permitted 
[Baycol] to be promoted and sold without adequate 
warnings of the serious side effects and dangerous 
risks to the consuming public. 
 
Drug Company Defendants … failed to advise or 
adequately warn the public, doctors, hospitals, or 
clinics that there were special risks associated with 
the use of Baycol. 
 
Drug Company Defendants engaged in, and 
conspired together, to defraud and deceive Plaintiff[s] 
and [their] prescribing physician[s], pharmacist and 
members of the general public. 
 
Drug Company Defendants engaged in a fraudulent 
advertising, marketing and distribution scheme … 
directed at Plaintiff[s], [their] prescribing physician 
[s], pharmacist[s] and the general public. 
 
Drug Company Defendants … falsely and 
fraudulently represented to physicians … and 
members of the general public, that the drug was in 
fact safe and not unreasonably dangerous to its users. 
 
Drug Company Defendants … failed to inform and 
advise Plaintiff[s] [and their] prescribing physician[s] 
… that the side effects of rhabdomyolysis and renal 
failure were known prior to approval of the drug. 
 
Drug Company Defendants … failed to emphasi[ze] 
to Plaintiffs [and their] prescribing physician[s] … 
that patients with pre-existing kidney problems 
should not take Baycol and that there was no reliable 
way to protect them. 
 
*4 Drug Company Defendants … failed to advise 
Plaintiff[s] [and their] prescribing physician[s] … 
prior to June 2001 that taking higher starting dosages 
of Baycol created a substantially higher risk of 
rhabdomyolysis and renal failure. 
 
Drug Company Defendants, with the intent to 
deceive and defraud Plaintiff[s] and [their] 
prescribing physician[s] … fraudulently … 
represented that the drug Baycol had side effects 
comparable to placebo when, in fact, clinical trials … 
revealed that patients who took Baycol had an 
incidence of muscle pain almost seven times higher 

… and joint pain almost four times higher than 
patients given placebos. 
 
Drug Company Defendants … falsely promoted 
Baycol to Plaintiff[s] [and their] prescribing 
physician[s] … as a drug whose safety was backed up 
by clinical tests. The Drug Company Defendants … 
further fraudulently failed to inform Plaintiff[s] [and 
their] prescribing physician[s] … that since January 
2000, over 100 fatalities were linked to the use of 
Baycol. 
 
Plaintiff[s] and [their] prescribing physician[s] had a 
right to rely on such statements, representations, 
omissions, advertisements or promotional schemes 
which were material to the decision to take or 
prescribe Baycol and, [their] prescribing physician[s] 
would not have prescribed it, if [they] had known that 
said statements … were deceptive, false, incomplete, 
misleading, and untrue. 
 
(Compl. ¶¶ 53, 55, 65, 66, 69(C), 69(D), 69(E), 
69(F), 69(H), 69(J), 70.) 
 
The Court finds that Plaintiffs have failed to 
demonstrate that their physicians knew or should 
have known of Baycol's risks. Spier, 2003 WL 
21223842, at *2. A defendant cannot be held liable 
for failing to warn of unknown risks. Therefore, 
Plaintiffs' motions to remand must be denied on this 
basis. Seeid.(stating that “conclusory allegations” are 
insufficient to defeat a finding of fraudulent joinder). 
 
Plaintiffs also aver that their physicians “did not 
perform adequate and/or subsequent lab tests 
recommended by the manufacturers of Baycol,” and 
did not properly monitor Plaintiffs' Baycol use. 
(Compl. ¶¶ 79, 88.) The complaints never identify 
any specific tests or monitoring, other than “liver 
tests,” which their physicians failed to conduct, and 
do not even state that Plaintiffs suffered liver 
problems as a result of taking Baycol. The Court also 
finds these conclusory allegations insufficient to 
defeat a finding of fraudulent joinder. The 
overwhelming thrust of Plaintiffs' complaints is that 
no one, not even their physicians, were properly 
informed about Baycol's risks. In addition, Plaintiffs 
do not even attempt to establish what tests and 
monitoring were required once Baycol was 
prescribed, and thus, have failed to establish any 
standard of care which their physicians allegedly 
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breached. Accordingly, Plaintiffs' motions are denied. 
 
IT IS HEREBY ORDERED: 
 
*5 (1) Plaintiff Nannette Lowe's Motion for Remand 
to the Circuit Court of Jefferson County, Mississippi 
[Doc. No. 7 in Civil Case No. 03-3150] is DENIED; 
and 
 
(2) Plaintiff Ora Lee Washington's Motion for 
Remand to the Circuit Court of Jefferson County, 
Mississippi [Doc. No. 6 in Civil Case No. 03-3151] is 
DENIED. 
 
Date: _____ 
 
_____, MICHAEL J. DAVIS, United States District 
Court 
 
11 NO. 1 Andrews Class Action Litig. Rep. 17 11 
NO. 1 Andrews Class Action Litig. Rep. 17 11 NO. 1 
Andrews Class Action Litig. Rep. 17 11 NO. 1 
Andrews Class Action Litig. Rep. 17  
D.Minn. 2003. 
In re: BAYCOL PRODUCTS LITIGATION. Nanette 
LOWE, v. BAYER et al. ORA LEE 
WASHINGTON, v. BAYER et al. 
Not Reported in F.Supp.2d, 2003 WL 23305516 
(D.Minn.) 
 
END OF DOCUMENT 
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In re Baycol Products Litigation 
D.Minn.,2003. 
Only the Westlaw citation is currently available. 

United States District Court,D. Minnesota. 
In re: BAYCOL PRODUCTS LITIGATION 

No. MDL 1431(MJD), 02-4835. 
 

May 27, 2003. 
 
Akim A. Anastopoulo and Samuel K. Allen, 
Anastopoulo Law Firm for and on behalf of 
Plaintiffs. 
Celeste T. Jones and Andrew G. Melling, McNair 
Law Firm, N.A. and Gene S. Schaerr, Sidley Austin 
Brown & Wood LLP for and on behalf of Bayer 
Corporation. 
DAVIS, J. 
*1 This Document also relates to: Genevieve Spier v. 
Bayer Corporation et al., 
 
This matter is before the Court upon Plaintiff's 
motion for remand. Bayer Corporation (“Bayer”) 
opposes the motions, arguing that this Court has 
diversity jurisdiction over Plaintiff's claims. 
 
Background 
 
Plaintiff Genevieve Spier is a citizen of the state of 
South Carolina. She was prescribed Baycol by 
Defendant Dr. Terrell Stone in February 1999; which 
she took until August 2001. Complaint ¶ 6. She 
alleges that she was injured as a result of ingesting 
Baycol. 
 
Plaintiff has asserted claims against the 
pharmaceutical manufacturers, as well as her 
personal physician, Dr. Stone. Because Dr. Stone is 
also a citizen of the state of South Carolina, this 
action was originally filed in state court. Bayer 
Corporation timely removed this action to the United 
States District Court, District of South Carolina 
asserting subject matter jurisdiction based on 
diversity of citizenship under 28 U.S.C. § 1332(a). In 
its removal petition, Bayer asserts that the only non-

diverse defendant, Dr. Stone, was fraudulently joined 
as Plaintiff failed to state a cause of action against 
him. 
 
Standard 
 
Remand to state court is proper if the district court 
lacks subject matter jurisdiction over the asserted 
claims. 28 U.S.C. § 1447(c). In reviewing a motion to 
remand, the court must resolve all doubts in favor of 
remand to state court, and the party opposing remand 
has the burden of establishing federal jurisdiction by 
a preponderance of the evidence. In re Business 
Men's Assurance Co. of America, 992 F.2d 181, 183 
(8th Cir.1983) (citing Steel Valley Auth. v. Union 
Switch & Signal Div., 809 F.2d 1006, 1010 (3rd 
Cir.1987)cert. dismissed484 U.S. 1021 (1988)). 
 
Joinder is fraudulent and removal is proper when 
there exists no reasonable basis in fact and law 
supporting a claim against the resident defendant.” 
Wiles v. Capitol Indemnity Corporation, 280 F.3d 
868, 870 (8th Cir.2001). The burden is on the 
removing party to show that there is no possibility 
that the plaintiff will be able to state a cause of action 
against the resident defendant or that there has been 
outright fraud in the pleading of jurisdictional facts. 
Parnas v. General Motors Corporation, 879 F.Supp. 
91, 92 (E.D.Mo.1995). In deciding this issue, the 
Court may consider the pleadings and supporting 
affidavits. Id. 
 
Plaintiff has asserted a number of claims against 
Bayer Corporation and SmithKlineBeecham (the 
“Baycol Defendants”) based in strict liability, 
negligence, misrepresentation and fraud, and breach 
of warranty. In support of these claims. Plaintiff 
alleges that Baycol was unaccompanied by proper 
warnings, and that the Baycol Defendants failed to 
perform adequate testing.Id. ¶ 20.Plaintiff further 
alleges that after the Baycol Defendants knew or 
should have known of Baycol's risks of serious 
injury, they failed to provide adequate warnings to 
Plaintiff and/or her physicians ...” Id. ¶ 22.“Further, 
Defendants failed to warn the Plaintiff, her 
physicians, her insurance company or the public that 
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such product was not safe.”Id. ¶ 25.In support of her 
misrepresentation/fraud claim, she alleges that the 
“Baycol Defendants, through advertising, labeling, 
and other communications, made misrepresentations 
to physicians and the public, including the Plaintiff 
and Plaintiff's insurance company ... about the safety 
and efficacy of Baycol ...”Id. ¶ 27.“Physicians and 
their patients, including the Plaintiff and the 
insurance company, relied on these Defendants 
fraudulent misrepresentations, and the Plaintiff was 
harmed as a result.”Id. ¶ 30. 
 
*2 In her Complaint, she also asserts a claim of 
negligence against Dr. Stone. Specifically, she 
alleges that Dr. Stone “knew, or should have known, 
that Baycol was a dangerously defective drug which 
posed unacceptable risks of serious injury which 
were unknown and unknowable by Plaintiff.”Id. ¶ 
18.She also alleges that Dr. Stone negligently failed 
to warn Plaintiff of the risks associated with Baycol 
and that such negligence was the cause of her 
injuries. Id. ¶ 26.She further alleges that Dr. Stone 
could have used a safer statin, but instead prescribed 
Baycol. Id. 
 
It is Bayer's position that given the allegations in 
Plaintiff's complaint, that the Baycol Defendants 
misrepresented the safety of Baycol, and failed to 
warn physicians of the serious risks associated with 
Baycol, Plaintiff has failed to show that Dr. Stone 
knew or should have known of the serious risks 
associated with Baycol. 
 
Plaintiff responds that she anticipates that Bayer will 
assert the “learned intermediary doctrine” as a 
defense to Plaintiff's claims. Assuming such doctrine 
will apply in this case, liability will be assumed by 
her physician, making the physician an indispensable 
party. Bayer responds, however, that the learned 
intermediary doctrine has no bearing on whether a 
cause of action exists against a doctor for failure to 
warn of unknown risks. The Court agrees. 
 
In determining whether a party has been fraudulently 
joined, the Court looks to Plaintiff's Complaint. 
Reading the Complaint as a whole, it is clear that the 
main thrust of this action is that the Baycol 
Defendants misrepresented Baycol's risks and failed 
to adequately warn of such risks. Plaintiff has not 
included any factual assertions in her Complaint to 
support the conclusory allegation that Dr. Stone 

“knew or should have known” of Baycol's risks. Her 
conclusory allegations, however, will not defeat a 
finding of fraudulent joinder. Seeeg.In re: Rezulin 
Products Liability Litigation, 2003 WL 43356 at *1 
(S.D.N.Y. Jan. 6, 2003) (citing Strickland v. Brown 
Morris Pharmacy Inc., 1996 WL 537736 at *2 
(E.D.La. Sept. 20, 1996); In re: Rezulin Products 
Liability Litigation, 133 F.Supp.2d 272, 295 
(S.D.N.Y.2001).Seealso,Silver v. H & R Block, Inc., 
105 F.3d 394 (8th Cir.1997) (conclusory allegations 
not sufficient to withstand motion to dismiss). Based 
on the allegations contained in the Complaint, the 
Court finds that there is no reasonable basis in fact 
and law supporting a claim against Dr. Stone. 
 
Accordingly, IT IS HEREBY ORDERED that 
Plaintiff's Motion for remand is DENIED. 
 
D.Minn.,2003. 
In re Baycol Products Litigation 
Not Reported in F.Supp.2d, 2003 WL 21223842 
(D.Minn.) 
 
END OF DOCUMENT 
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